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TOWN OF HARRISON

HARRISON BOARD OF APPEALS
MEETING MINUTES
August 13, 2024

Board Members Present: Robert McBride, Douglas Wall, Jonathan Whitney, Jacob
Henry, Stephen Bingham

Board Member Absent: None

Staff Present: Harbormaster Gary Pagel, CEO Jim Fahey, Secretary Kristen MacDonald

Public Present: Yvette Austin, David Kantar

Chairman McBride called the meeting to order at 6:05 pm. A quorum was determined.
A site walk was held prior to the meeting by the Board.

Application for Administrative Appeal — Yvette Austin/David Kantar- Owner: 17 Naples
LLC — Mooring placement — Harrison Pines

Chairman McBride opening statement:

Tonight's Appeal arises from Harrison being bordered in part by Long Lake. This
attraction creates a situation where demand for dock availability and moorings exceeds
safe and practical supply.

Those individuals seeking to exercise their rights must follow the Shoreland Zoning and
Mooring Regulations Ordinances. These ordinances contain sections which deal with
mooring placement in the Shorefront Mooring Zone, the Designated Mooring Zone, and
Common Access Areas.

In addition to mooring rights and placement, this application raises questions regarding
dock ownership, its relationship to mooring ownership and whether or not dock
ownership implies its usage by the dock owner for boat docking/storage. Harrison
Shoreland Zoning Ordinance section 16 H 1 Administrative Appeals states in part “to
hear and decide administrative appeals on a de novo basis, where it is alleged by an
aggrieved party, that there is an error in any order, requirement, decision, or
determination made by or failure to act by the Code Enforcement Officer (or their staff,
in this case, the Harbormaster) in his or her review of an action on a permit application
under this ordinance”...
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Town of Harrison SZO 16 H 3 requires the Appeals Board to conduct a “de novo”
hearing in cases requesting review of a decision of the CEO or his or her subordinates.
A “de novo” hearing process is explained as follows: This means that the Board of
Appeals steps into the shoes of the original decision maker (in this case the
Harbormaster) and starts the review process from scratch, holding it's own hearings,
creating it's own record, and making its own independent judgement of whether a
project or decision should be approved based on the evidence in the record which the
Board of Appeals created. The original applicant has the burden of proof.

Nature & Statement of the Appeal:

The Board of Appeals meeting this evening is called for the purpose of responding to
the Administrative Appeal by Yvette Austin and David Kantar which raises several
issues and questions. These include requiring the Harbormaster to issue two mooring
permits for their property which is in addition to their previously permitted dock (which
overlaps the position of an old concrete mooring left by a former owner) eliminates their
permit allowance for the two moorings issued to them last summer. The Appeal also
states the Harbormaster requested the Applicant to bear the cost of removing this
former owner’s abandoned mooring.

Questions for Applicant by the Chairman:

The Applicants stated that they wanted to make sure that the letter that they had
submitted with their application will be on record. Chairman let them know that yes, it is
in the file and will be on record. The Chairman read off the questions.

1. When did you purchase the property on Long Lake at 17 Naples Rd., Harrison?
August of 2022.

2. You have submitted an August 2023 survey conducted by Maine Survey Consultants
for the property.

Chairman asked if anyone on the Board had any questions about the survey.

Doug Wall commented that Stephen was questioning the boundary in regard to the
brook at the site walk so he wanted to mention it here in the discussion that the 113 ft.
goes from one marker to another specific marker and does not include the distance of
the brook. Yvette added, nor does it include the common area which they have deeded
access. The 113 ft. is just the land in front of their house.

2.a. If you have deeded access to the Harrison Pines common access area, what does
that mean to you?

We have a right of way to the Harrison Pines common area, but they don’t really use it.
They can walk down there, swim there and use the dock.

3. Are you part of the Association? As Yvette understands it, it is not a formally
designated Association. It's voluntary if you are a part of it. She recalls her real estate
agent telling her when she purchased the property that it is informal.

4. So, they don’t have covenants and HOA etc.? No. No by-laws or anything like that.

5. There are no rules that you are allowed use of that dock for a certain amount of time?
We do not use that dock, and it is not used for storing a boat for any period of time, only
loading and unloading. It is not a launch.

Do you use that dock or your own, if you have guests on your boat? We use our own.

6. Is the common access area so many feet? It was stated by the Harbormaster and the
applicants that it is 45 feet.

7. Do you recall if there were any moorings or docks on your waterfront when you
bought the property? There was a smaller dock where their mooring is now. At times
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they had 2 moorings, but | believe when we bought it there was only one. They had the
one that was holding the seaplane.

8. After you owned the property did you proceed to try and establish moorings and/or a
dock and if so how and when were they approved? | believe it was in May of 2023 and
then we were figuring out a dock and they were expensive, so we found a used one.
We didn’t know that we needed a permit for a dock and Gary told us we did so we
applied after we had put it in. The permit for the dock stated on it that the property
currently has two moorings issued. Jim Fahey approved the permit for the dock.

9. Who is Phil Sykes? Phil is from Mud City Docks, he puts in and takes out moorings,
the whole system.

10. So, when you bought the place and you had the dock and you applied for the dock,
you had permits at that same time for two moorings? Yes, the permits had already been
issued for the moorings. The moorings were sited by Gary, approved by Gary and we
had our lettering to go on the moorings.

11. And that was SMZ?

One was SMZ and one was DMZ. The day we sited them we were all on Phil’s boat, all
being myself, Gary and Phil. When we sited the moorings, we knew we had this ski
boat and the SMZ zone would be too shallow, so that got us to the DMZ for one of the
moorings, the other boat is a sailboat and is fine in the SMZ.

12. How many boats do you have? We have 2. We only have 2 vessels in the water at a
time because we only had two moorings, and we don’t store boats on the dock.

So back up a little bit in the story, you had the dock that was approved by Jim, and 1
DMZ and 1 SMZ mooring approved by Gary.

13. So how did we get to the point where you make a request in your appeal that you
want approval for the two moorings?

This spring we put our mooring applications back in expecting to be approved because
each year you have to renew them and to our surprise, we were told we were not going
to get any moorings and then eventually we were told that we were going to get one
mooring and that he was being generous and that we couldn’t get the second mooring.
14. Was the one mooring granted going to be in the SMZ or the DMZ?

It started out that Gary said we could choose and then we would have to site where to
have the mooring. Of course, we had the 2 mooring systems that we paid for last year,
so the concept of putting in or siting new moorings was odd. He then said that we could
only do the SMZ. | wrote a letter to Gary saying that we can’t use the SMZ for my boat
so it would be useless and at that point is when it was decided that we could do the
DMZ. That is why we have the 1 mooring on the DMZ. Gary did not issue the SMZ
mooring to us this year. Both Gary & John, when this whole thing started in the Spring,
said that they were trying to find more room for moorings in the common area. From
our point of view the common area is 45 ft of frontage, so there should only be allowed
1 boat, but the fact that there is 3, it's fine we don’t have a problem with that, but we
don’t want anything to do with it either.

15. At this point in time you have 1 approved DMZ mooring, is that correct? Yes, that is
correct.

16.What, if any reason, were you given for not being approved for the 2" mooring?
We received two emails — the first one came from John on June 4", and it said as you
are aware, any possible concerns we might have would arise out of safety on the lake.
I’m not specifically concerned about your mooring, or moorings, however | have not
seen the big picture and somehow, we need to try to address mooring space for a few
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more people in Harrison Pines. | believe this is the only reason for our meeting, nothing
more than that.

The second email, an excerpt from Gary on June 5" said — This is the reason that |
suggested that we all get together. In my eyes the best that | could issue now, knowing
the dock configuration and what you have, is one mooring. There are people in the
common area in the deeded right of way next to your house, that are on the wait list.
We are trying to figure out a way to help all residents within the Town of Harrison that
we can. That was the answer we were given initially and then subsequently Gary
emailed us and said - | was out on the water, and | was looking at your dock and initially
he said, you can accommodate between 5 & 6 boats at your dock, so given your 113 ft
of frontage, that’s too many boat accommodations. He then changed the 5 to 6 boats to
4 to 5 boats. We believe the subsequent reason, in our eyes became because Gary had
interpreted our dock as being a motorboat accommaodation.

17. Did he state that it said in an ordinance or anywhere that if you have a dock, that
means that you have a boat? That’s what he implied.

That is exactly our feeling.

18. Is there anything saying that you have to store a boat by it? There are two parts to
that, one is that Gary seemed to act like he didn’t know about the dock in the first place,
but there is nothing on the application for moorings that says anything about a dock.
There is nothing in the local mooring or shoreland ordinance that really defines a dock.
The State of Maine says a dock is either a place for accommodation for a boat or for
access to the water. Nowhere does it say that a dock has to be used to store a boat.
The definition for a dock for the State of Maine is a structure that extends from the shore
or is a floating platform that is attached to a mooring and is used to access a body of
water or to secure, protect and provide access to a boat or ship.

The Chairman stated that he also could not find anything that said a dock had to be
used to store a boat. It could be used for a picnic, swimming or sunbathing. Nowhere
does it say you must accommodate a boat with it. One of the ordinances does say
there is a limit to the number of accommodations that can be provided in a given space
of shorefront property. Chairman read from the ordinance that there should be no more
than one dock, slip or accommodation for motorized watercraft in excess of 5
horsepower per 25 ft of shore frontage.

Questions for Harbormaster by the Chairman:

1. How long have you been the Harbormaster for the Town of Harrison? 14-15 years.

2. What are the primary responsibilities of your position? Reviewing moorings, providing
safety to the people operating their watercraft in the waters of the Town of Harrison.
You’re not like a Warden though? You don’t have that authority or a siren on your boat?
No. | give people life vests when they are out using paddleboards without vests etc.

3. Who do you report to in the Town of Harrison? It used to be John, so Code
Enforcement.

4. Do you recall when you first had contact with Yvette and David? 2023 — they applied
for a couple of moorings and according to them they had 113 ft of shorefront property at
which | said ok, you have in excess of 100 ft, | will issue you 2 moorings. We went back
and forth as to the location of where the moorings will go. They hired Phil Sykes and
we went out there and decided that based on the SMZ area in front of their house, that it
wouldn’t be effective to place 2 SMZ moorings, because it was shallow and rocky. He
had an inboard boat, so | issued them a DMZ mooring for it and an SMZ mooring for the
sailboat.
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5. Prior to meeting the owners of 17 Naples Rd., | would assume that you had contact
as harbormaster with other boat owner residents of Harrison Pines? Yes.

Can you tell the Board what some of those discussions or issues were? It has always
been an issue when you have a small frontage right of way and multiple property
owners that want to have moorings out there. | try to look at it and determine what | feel
is a safe amount of moorings that | can place in that area. When we were out at the site
walk, | indicated that my policy is that | go one house to the left of the right of way and
one house to the right of the right of way with disbursing DMZ moorings. At this location
we are not doing that. We are keeping the DMZ moorings for the right of way area
specifically located in front of that right of way. There is one SMZ mooring and 2 DMZ
moorings for Harrison Pines.

6. The one SMZ is because that is what the footage permits? It actually doesn’t
because the mooring ordinance states for every 50 ft. of shore frontage you are allowed
to apply for 1 mooring, but Martha & Randy Tyler had a mooring that had been issued
by the previous Harbormaster, they are elderly people, at the time | chose to adhere to
the mooring that he initially issued. We left that one SMZ mooring there. Short of
disbursing moorings out in front of their property and in front of the property to the right.
7. So, there was still just 1 SMZ mooring in the common area? Correct. | would like to
clarify at the beginning you had read a statement that said that | requested that David,
at his expense, remove that mooring. That’s not true. David offered that he would
remove it at his expense as long as | wouldn’t re-issue a mooring out in front of his
house so that a boat wouldn’t drift in front of their view of the lake. Is that correct?
David: That’s correct. What became muddled was after that, we started to hear from
neighbors they were going to put another mooring in the common area, actually, there
was a letter stating that.

Harbormaster: There was another owner within Harrison Pines that initially was going to
get this mooring located in front of his house that | considered a safety issue, because it
was a big giant concrete block, for example, if the water level is 3 ft, this big concrete
block might have been 2 ft. high so therefore it wasn’t sunk down in, so we elected that
we would try to find another location for this owner. Since then, this owner has decided
that he is selling his property, and no new moorings have been issued. The two new
applicants that have applied for moorings are currently on a wait list and have been told
that they will remain on the waitlist.

Whitney: So that big block has been removed? Harbormaster: Yes.

Whitney: The block was removed in 2023 and then the dock was put in? David: Yes.

8. Did you discuss with the applicants that their dock size and design implied that they
could birth and operate 5-6 motorboats on their waterfront?

Harbormaster: | did, yes.

9. Did you rescind your approval of two mooring locations sited by Phil of Mud City with
your approval and direction?

Harbormaster: | rescinded one of those moorings. | did that because at the time | was
reporting to John Wentworth and brought to my attention that | not only have to adhere
to the mooring ordinance but also the shoreland zoning ordinance. John brought it to
my attention that that dock would house 4-5 boats. Once he eluded that to me that is
when | said | would approve one of the moorings.

Chairman: Because you were thinking of the total number of accommodations that were
provided in a certain frontage and because the discussion was that 3,4,5, 6 boats could
be on the dock you said | will cut back one mooring because that way you are at least
controlling and getting closer to that number.
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Harbormaster: No because | felt that’s what the shoreland zoning ordinance states.
Chairman: So, you believe that the shoreland zoning ordinance implies that, if you have
a dock, you would have put a boat there.

Harbormaster: Yes.

Chairman: So, it’s like saying if you have a car that you could drive at 200 mph, you're
going to be a speeder. That’s the interpretation that you were saying you believe the
shoreland zoning ordinance gives.

Harbormaster: | guess if you want to put it that way.

Chairman: I'm just trying to understand in reading the application and then reading the
mooring ordinance and shoreland zoning ordinance, | could see the implications in
terms of accommodations of boats. That, if you have a dock that will accommodate a
certain number of boats, you could say that goes into the total number, so I will limit
moorings because they could use the dock for boats. So, that’s implying that if you have
dock that you are going to do that.

Harbormaster: | will tell you that 95% of the houses that | go to, the docks are there and
People have their boats on the docks and when they go away, they put it out on the
mooring for safe keeping.

Doug Wall: So, you’re saying the CEO said they could accommodate 5 or 6 boats on
their property?

Harbormaster: | believe he said 4 or 5. When | went there and measured it, | am figuring
a 20 ft. boat, but boats can be 24 feet.

Doug Wall: To me it doesn’t make any sense when shoreland zoning says you have
one 5 hp plus boat for every 25 feet of shoreline frontage. So, to me that means this
property is allowed a maximum of 4 boats, and those 4 boats could be, according to the
mooring ordinance, because of their property and 118 ft., they can do 1 per 80 ft., so
that’'s one mooring and 1 per 50 ft., so that’'s 2 moorings, that’'s 3 moorings or 3 boats.
Harbormaster: Yeah, but you can'’t fit that there because of the dock. The way that the
dock is out there, it takes up a good chunk of the SMZ area and if you look at the
projected property lines, those lines come out and come into the lake. It's a cove, so it
creates a pie shape, so it wouldn’t safely allow that many boats no matter what.

Doug Wall: But what we saw there was the white thing floating in the water that could be
a mooring there.

Harbormaster: That was the SMZ, there could be if you guys so choose.

Doug Wall: | find it hard to believe that John would say anything that the shoreland
ordinance wouldn’t say | guess.

CEO Jim Fahey: | think there is some confusion, shoreland zoning says you can have 4
accommodations for boats, 5 horsepower or more. If you build a dock, it
accommodates 2 boats, and you use it for 2 boats. You can then have two moorings.
You are only allowed 4, one accommodation, for every 25 feet.

Steve Bingham: Do you get to delineate which way you want to use those? You as the
owner.

Jim Fahey: Yes, the owner does. If you go down to Alpine Village, they have a docking
system there, they can pull up and use it for 4 hours at a time for loading and unloading
and | asked them why don’t you park here, they said because of the wind. Their boats
hit the dock, so they don’t use the dock for accommodations, only loading and
unloading. They all have moorings. If they decided to put in a soft bumper system then
they would lose their moorings for each boat accommodation. It's a trade off, they
either have a mooring or they have a boat. My question is, because | never dealt with
the moorings, this is new for me so I'm learning from Gary and he is learning shoreland
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from me. We are trying to figure this out together as a team. In that SMZ, where
they’ve got the Fender, nobody can use that except them because only the landowner
can have something in that first 100 feet. | am just putting the facts out there for you, I'm
not interpreting it, I'm not making a decision. | don’t know why it was denied, but | am
not the Harbormaster. | know that they are entitled to 4 boat accommodations. They
could put a dock out and not use it for their boats at all. I'm just thinking that he is still
learning shoreland, like | am still learning the mooring ordinance and I think there was a
misinterpretation or misunderstanding. | don’t think there was any maliciousness here,
and it was just a misunderstanding.

Chairman: | am still a little troubled with the if you have a dock then you will be using it
as an accommodation. The fact that | have a dock that could take 3 boats isn’t going to
keep me from getting my moorings.

CEO Fahey: Not if you only have 2 boats. That’'s my opinion.

Steve Bingham: My understanding is the discrepancy between the mooring ordinance
and the shoreland zoning ordinance is that the shoreland ordinance states that for every
25 feet you can accommodate 1 watercraft of 5 horsepower or more. For the shoreland
every 25 feet allows you 1 vessell of 5 hsp or more but the discrepancy is that the
mooring is not 25 feet, it's every 50 feet in the SMZ and its every 80 feet in the DMZ. My
guestion is, is there anything in the mooring ordinance that indicates that a shoreland
owner should have access to a DMZ?

Harbormaster: There is verbiage that states that if the owner can prove that they cannot
safely put their boat in the SMZ area, then at the harbormaster’s discretion can allow
them to put a mooring in the DMZ area. Understand that for 113 feet of shore frontage
they are really allowed 2 moorings in verbiage of the mooring ordinance, not 3. When
you exceed 150 feet it will allow you 3 moorings. However, there are also
circumstances, and | am not saying that these circumstances fall into play here. There
are circumstances where you have a cove, if all of our lakes were rectangles it would be
great, because the projected property lines would go straight out and if your pins were
100 feet apart, you would have 100 feet of water 100 feet out, but we don’t have that
luxury. The problem here is that my interpretation of what John alluded to me about the
shorefront ordinance made me feel that they had already space for 4 boats and that is
why | refused to give them the second one, and only for that reason.

Jacob Henry: Prior to the refusal of the second mooring were you under the impression
that they weren’t using their dock for storage?

Harbormaster: No, | don’t know what they were using their dock for. This whole thing
stemmed from a conversation that John had with me.

10. If right now the understanding of what the shoreland zoning ordinance is and what
the accommodations on docks is, do you understand the situation the way Jim
explained the shoreland ordinance to be different than what was in your mind when you
made the decision not to give them their second mooring?

Harbormaster: | understand what it is that Jim is saying. I'm just not used to people
having docks that they don’t put boats on, and it may very well be that your
determination is that they don’t use the dock to store boats on, if that’s the case then so
be it.

Chairman: My interpretation is that having a dock doesn’t mean that you're going to
store a boat on it. I'm trying to make this work out where everyone has the same
understanding of the regulations. Lord knows they are confusing, and we have to
continually refresh our own memories on what implies what. I’'m just trying to figure out
if we are all on the same page and will that make this problem go away.
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Harbormaster: | believe docks are meant to store boats. It doesn’t mean that this Board
agrees with me. It is your responsibility to make this decision not mine. So, you have to
either look at it and say they don’t use their dock and they will never use their dock for
storing boats in excess of 5 horsepower or whatever and you tell me to approve their
mooring.

Chairman: The implication that because | have a dock, it means I'm going to put a boat
there, | have trouble with that.

Harbormaster: It was my understanding and that’s what | believe. You're telling me that
is not the case and therefore | will approve the mooring.

Doug Wall: One thing that Gary said is that nothing is square and that’s when your
decision making has to come in on what is appropriate for an area, as far as the DMZ
goes especially. For me, according to the mooring ordinance, these people are allowed
2 moorings in the SMZ and 1 in the DMZ, if it is safe.

Harbormaster: No, let me clarify, they wouldn’t be allowed 3 moorings. They would be
allowed 2 moorings under the mooring ordinance. If they could prove to me, as they
did, that they have an inboard boat and there are rocks in front of their property, then |
would not issue the SMZ in that area, that was deemed not safe. In turn | would issue a
DMZ mooring for them, which is what we did in 2023. Coves are very difficult, but | am a
man that is willing to accept win and defeat. | was under the interpretation that a dock
was a provision for boats and that is the only reason that | denied it.

Doug Wall: The shoreland zoning allows accommodation for 4 boats on their property-
let’s say there was no such thing as a mooring, they could put all 4 of them on their
dock, but there is such a thing and there are 2 moorings allowed on the SMZ but
accommodation was made for 1 of those to put out on the DMZ. So that’s 2. If they
want to at some point, they could get 2 motorboats and stick it on their dock. But we
aren’t there.

Steve Bingham: Technically your 2 jet skis could go on your dock.

David: They couldn’t. We tried and they just bang. Jet skis need moorings unfortunately.
Shoreland zoning says we can have 4 boats.

Chairman: If nobody else has any questions or statements | will move on to the Findings
of Fact. There were none.

Findings of Fact:

1. Town of Harrison Mooring Regulations Ordinance governs mooring locations.

2. Sec. 3 Purpose: states the mooring ordinance standards are designed to ensure that
mooring installation does not impair the health, safety, and welfare or result in lower
water quality, loss of aquatic habitat, interference with navigation, interference with the
fairway, or infringe on the rights of shoreland property owners.

3. 17 Naples Rd purchased by Yvette Austin & David Kantar in the Fall of 2022.

4. The property has 113 ft. of private shorefront excluding owners deeded access to
Harrison Pines Common Area and excluding frontage on the brook that runs alongside
the south side of the property. Survey by Maine Survey Consultants in August 2023
submitted by applicant.

5. The survey shows an L shaped dock extending into Long Lake. The dock is stated to
be 3 sections by 4 sections with each section measuring 10’ by 4’. Applicant states the
dock was applied for and permitted in March 2023.

6. Applicant has been issued a permit for dock and has been attempting to secure
permits for 1 SMZ mooring and 1 DMZ mooring.

7. A photograph of the applicant’s waterfront was submitted for informational purposes.
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Chairman states:

Does the de novo record as established by the Harrison Appeals Board agree or
disagree with the request of the submitted Administrative Appeal which states that
Yvette Austin and David Kantar believe their property at 17 Naples Rd. is allowed their
requested 1 SMZ mooring and 1 DMZ mooring and their permitted dock and that the
requisite permits should be issued by the Harbormaster.

That is the question that we have to decide.

Decision:

Jacob moved, Jonathan 2" that the Harrison Board of Appeals agrees with the
request of Yvette Austin and David Kantar that the Harbormaster issue two
mooring permits, 1 DMZ and 1 SMZ as applied for, which are in addition to the
permitted dock at their lakeside property at 17 Naples Rd. All were in favor.

Additions

The Board elected Chairman and Vice Chairman for the new fiscal year since they were
reminded that it hadn’t been done yet, since the Clerk was absent from the last meeting.
Jonathan nominated Robert McBride as Chairman and Doug Wall as Vice
Chairman, Stephen 2", All were in favor.

Adjourn
Jonathan moved, Doug 2" to adjourn. All were in favor.
Meeting adjourned at 7:30 pm.

Chairman Robert McBride

Secretary Kristen MacDonald
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